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STATEMENT OF QUESTION PRESENTED 


The question presented by this appeal is: 


Whether a four to two and one half month delay between alleged 

| 
narcotics violations by the appellant and the arrest of the appellant re- 
sults in such prejudice to the appellant, because of his inability to pre- 


pare a defense to the charges, said inability being testified to by ap- 


| 
pellant, that the Fifth Amendment to the United States Constitution is 


violated? 
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UNITED STATES COURT OF APPEALS i 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21156 


ROBERT J. DONNELL, | 
Appellant 

Vv. | 

UNITED STATES OF AMERICA, : 
Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 
| 


An indictment was filed on August 22, 1966 in the United States 
District Court for the District of Columbia, charging appellant with three 
counts each of violation of the federal narcotics laws, Act of July 18, 1956 
c. 629, 70 Stat. 470, 21 U.S.C. §174 (1964); Act of August 16, 1954, as 
amended, c. 736, 68A Stat. 550, 260 U.S.C. $470(a) (1064) and Act of 


August 16, 1954, c. 736, 68A Stat. 441, amended August 31, 1965, Cc 
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1147, 8§ 6, 7, 68 Stat.' 1003, 26 U.S.C. 4705(a) (1964). Jurisdiction was 
vested in the District Court by the Act of December 23, 1963, c. 5, 77 
Stat. 482, 11 D.C. Code §521 (Supp. 1966). Appellant was tried by jury 
and found guilty as to all nine counts on May 24, 1967 (Tr. pp. 311-312). 
Final judgment was entered by the District Court on June 30, 1967, on 
which date appellant filed in that court a timely application for leave to 
appeal without prepayment of costs, accompanied by an affidavit of 
pverty, pursuant to 28'U.S.C. §1915 (1964). Said application was granted 
by the District Court on June 30, 1967. Jurisdiction of this court is in- 
voked under the Act of June 25, 1948, c. 646, 62 Stat. 929, as amended, 
28 U.S.C. §1291 (1964). 


STATEMENT OF THE CASE 


On June 28, 1966 appellant was arrested and charged with nine 
counts of violation of the federal narcotics law. The violations were 
alleged to have occurred on February 15, 1966, March 8, 1966 and 
March 14, 1966. All the violations stemmed from purchases of heroin 
from the appellant by one agent, Joseph D. Mordecai, a special agent 
of the Bureau of Narcotics who was operating undercover at the time. 
Agent Mordecai testified that he was accompanied by a government in- 
former in several of these purchases and was observed on one occasion 
by two other special agents employed by the Bureau of Narcotics, namely 


Agent Samuel J. Reed (Tr. pp. 113-117) and Agent Frederick Bland (Tr. 


pp. 183-185). Both of these agents testified at the trial for the prosecu- 


tion. All the agents identified the appellant as being the person from 


whom purchases of heroin were made. 


The first purchase was allegedly made on February 5, 1966 at 
1:40 P.M. in the vicinity of 14th and U Streets, N.W. and involved Agent 
Mordecai and an informer (one Johnny Williams, who did not testify in 
the case) picking up the appellant in the Agent's car, driving around for 
a few blocks, making the purchase, after which the appellant immediately 
left the car. (Tr. pp. 52-58). The purchase of March 8, 1966, occurred 
at about 11:40 P.M. and was made from the appellant by Agent Mordecai 
alone, the appellant and another man sitting in the back seat of Agent 
Mordecai's car and the appellant being dropped out a few blocks away. 
(Tr. pp. 62-68). The third purchase allegedly occurred on March 14, 
1966 at 9:40 P.M. in the same vicinity, the appellant again getting into 
the Agent's car and being dropped off shortly after a purchase was made. 
(Tr. pp. 71-74). | 


The appellant did not testify at trial and only one witness was pre- 


sented by the appellant. This witness was Agent Mordecai. 


At the beginning of trial, a Motion to Disn:iss Indictment, filed by 
the appellant on May 18, 1967 was heard by the Trial Judge. This motion 
was grounded upon the failure of the Government to arrest and place 
charges against the appellant for a period of four months from the first 
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alleged purchase by Agent Mordecai from appellant. (See Motion filed 
with this Court.) Further, the motion pointed out that the appellant had 
at all times resided at 1415 Irving Street, N.E. in the District of Colum- 
bia and that he therefore could have been easily located and arrested. It 
further alleged that appellant was substantially prejudiced by the failure 
of the government to charge him with or to inform him of the pending 
charges and by reason of the long delay he was unable to recall the exact 
events which transpired on the days in question or to recall or obtain 


witnesses who could aid him in his defense. 


The appellant testified before the Court in support of the Motion 
(Tr. pp. 9-34) in which testimony he stated that he could not recall 
exactly what he did on the days in question nor whom he was with on those 
days. The Trial Judge found that the Motion was not timely filed and 
further ruled that appellant was not unduly prejudiced in the presentation 


of his defense. (Tr. p. 38.) 


As stated, supra, the appellant was subsequently convicted of all 


nine counts and this appeal was filed. 


CONSTITUTIONAL PROVISION AND STATUES INVOLVED 


"No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
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shall any person be subject for the same offense 
to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; 
nor shall private property be taken for public use, 
without just compensation.” U.S. Const. amend. 
V. 


"Whoever, fraudulently or knowingly. ..receives, 

conceals, buys, sells, or in any manner facilitates | 
the transportation, concealment, or sale of any ... | 
narcotic drug ... knowing the same tohave been 
imported or brought into the United States contrary 
to law ... shall be imprisoned not less than five 
nor more than twenty years.... 


W@os.ev. o+:ri.ifor a violation of this section the | 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury." Act of July 18, 1956, c. 629, 70 Stat. | 
470, 21 U.S.C. §174 (1964). 


"It shall be unlawful for any person to purchase .... 
narcotic drugs except in the original stamped pack-, 
age or from the original stamped package; and the 
absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a viola~ 
tion of this subsection by the person in whose pos~ 
se. 7ion the same may be found." Act of August 16, 
1954, as amended, c. 736, 68A Stat. 550, 26 U.S.C. 
§4704(a) (1964). 


| 
"Tt shall be unlawful for any person to sell, barter,, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, ona 
form to be . sued in blank for that purpose by the 
Secretary or his de?:~2te." Act of August 16, 1954, 
c. 736, 68A Stat. 441, amended August 31, 1965, c. 
1147, 167, 68 Stat. 1003, 26 U.S.C. 4705(a) (1964). 
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STATEMENT OF POINTS 


The points on which appellant intends to rely in this appeal are: 


1. The District Court erred in denying appellant’s motion to dis- 
miss the indictment on the ground that a delay of 4 months to two and one- 
half months by the police between an alleged narcotics offense and the date 
of arrest so prejudiced the appellant in the preparation of his defense that 
he was unable to present a defense to the charges because of his inability 
to recall his whereabouts on the days in question or the persons who 


might be able to testify to his whereabouts and activities on those days. 


SUMMARY OF ARGUMENT 


The motion to'dismiss filed by appellant should have been granted. 
Appellant testified before the District Court that because of the 4 to 21/2 
month delay between the alleged narcotics violations and his arrest he was 
totally unable to recall his whereabouts or companions whom might have 
been with him at the times and places involved. He did not testify and 
presented no witnesses on his behalf to explain his whereabouts or actions 


on the days in question. 


The time element alone in this case is sufficient to have so pre- 
judiced appellant that he was unable to present a proper defense to the 
indictment. The three alleged brief encounters between the narcotics 


agent and the appellant, two being at night, and the single observation of 


appellant by two other narcotics agents from a parked automobile one half 
block (200-300 feet) away are not sufficient evidence to overcome the pre- 
judice resulting from appellant's inability to defend himself because of the 
unreasonable delay between the alleged offense and arrest which was en- 


gaged in by the police. 


ARGUMENT 
I. APPELLANT WAS PREJUDICED BY VIRTUE OF THE FOUR 
MONTH TO TWO AND ONE-HALF MONTH DELAY, 
BETWEEN THE ALLEGED SALES OF NARCOTICS 
AND HIS ARREST 
The point in issue in this case is one which is not new to this Court, 


there having been occasion to rule upon quite a few cases involving the 


issue in the past several years. The main case would appear to be Ross 


v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 (1965) which in- 
volved a seven month delay between the offense and the arrest of a de- 
fendant. There was no corroboration of the narcotic agents i2entification 
of defendant. In declaring that the procedure engaged in by the police was 
a violation of the Fifth Amendment of the Constitution of the United States 
the Court declared that: 


“The record before us is, thus, one which shows » 
(1) a purposeful delay of seven months between 
offense and arres, (2) a plausible claim of in- 
ability to recall or reconstruct the events of the 
day of the offense, and (3) a trial in which the case 
against the appellant consists of the recollection of 
one witness refreshed by a notebook. We are not | 
convinced that successful police operations against 
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narcotics in this jurisdiction depend upon proceed- 

ings of such slender dimensions. The Government's 

case should, at the least, have more substance than 

the one before us if it is to override the appellant's 

interest in'earlier notification. Without attempting 

to define the precise reach of the Fifth Amendment 

in this context, a due regard for our supervisory 

responsibility for criminal proceedings in this juris- 

diction requires, in our view, the reversal of this 

conviction.” (121 U.S. App. D.C. 238, 239.) 

Thus, under the criteria set forth in the Ross case, a defendant 

would be prejudiced by (1) a purposeful delay, (2) a plausible claim of in- 
ability to recall the events of the day in question and (3) a single witness 


whose recollection had to be refreshed from a notebook. 


After Ross, however, the cases are not entirely consistent with 
these criteria. In Godfrey v. U.S., 123 U.S. App. D.C. 219, 358 F.2d 
850 (1966), there were three sales alleged to have been made by the de- 
fendant on October 10, 11, and 12, 1962 with about a four month delay be- 
tween these sales and his arrest on February 11, 1963. The defendant 
testified that he could not recall his activities on the day in question. He 
was convicted of the offenses. This Court reversed the conviction as to 
two of the counts and ordered a new trial regarding the remaining one be- 
cause of the prejudice resulting from the delay between the offenses and 
arrest. It would seem that this case was based solely upon the deiay in 


arrest resulting in defendant's inability to recall the events of the day. 


Another case involving a reversal of a narcotics conviction is 


Woody v. U.S., __U-S. App. D.C. ___, 370 F.2d 214 (1966). This 
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case resulted in three separate opinions and held that a four month delay 
between offense and arrest was not unreasonable absent “special circum- 
stances." Two of the separate opinions found "special circumstances” in 
the fact that one witness had died and the other was unwilling to testify 

while the other opinion found "special circumstances" because of the un- 


reliability of the identification process engaged in by the police. 


In the case of Jackson v. U.S., 122 U.S. App. D.C. 124, 351 F.2d 
821 (1965), the Court refused to reverse a narcotics case based solely upon 


delay unless the defendant showed prejudice resulting from the delay. How- 


ever, the case held that such prejudice need not be proved beyond a reason- 


able doubt. The Court said: 


"One element, however, present in Ross, is 
missing from this case. At no time during 
these lengthy proceedings did appellant make 
any attempt to show that he was prejudiced by 
the delay between the date of the alleged of- 
fense and the date of his arrest. In some cases, 
the length of that delay may be so great that pre- 
judice can be presumed unless the Government 
can show otherwise. See Hanrahan v. United 
States, 121 U.S. App. D.C. 134, 348 F.2d 363 
(1965). But we cannot presume prejudice after 
a delay of five months. Some showing is neces- 
sary. (122U.S. App. D.C. 124.) 


"This is not to say that prejudice must be proved 
beyond a reasonable doubt, or even by a prepon- 
derance of the evidence. In Ross, we held it suf- | 
ficient that the accused was able to establish only | 
‘a plausible claim of inability to recall or recon- 
struct the events of the day of the offense.’ Ross | 
v. United States, supra, note 1, 349 F.2d at 215. | 
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The issue of prejudice being what it is, it will only 

be the rare case in which the accused can show 

much more than this. As we noted in Ross, Ina 

very real sese, the extent to which he was pre- 

judiced by the Government's delay is evidenced 

by the difficulty he encountered in establishing 

with particularity the elements of that prejudice. Y 

349 F.2d at 215. Since the delay was the clear 

responsibility of the Government and was ar- 

ranged solely for its advantage, the accused 

should not ibe forced to labor under an exacting 

burden of proof, but he still must show a plaus- 

ible claim.” (122U.S. App. D.C. 126.) 

On the other side of the coin, there are cases in which this Court 

has refused to reverse narcotics convictions based solely on delay between 
alleged sales and arrest. However, the reasons for the Court's refusal to 


reverse add a note of uncertainty in this field of narcotics delay. 


One such case is Bey v. United States, 121 U.S. App. D.C. 337, 
350 F.2d 467 (1965) in which the facts showed that there was a 3 1/2 month 
delay between the transactions and the swearing out of warrants and that 
each purchase involved a lengthy confrontation between the appellants and 
the undercover agents. Daniels v. U.S., 123 U.S. App. D.C. 127, 357 
F.2d 587 (1966) holds that an eight week delay between arrest and sale 
with corrobation by another witness to the transaction was sufficient for 


this Court to refuse to reverse a conviction. 


Cannady v. U.S., 122 U.S. App. D.C. 120, 351 F.2d 871 (1965) 


clearly recognizes the inherent dangers ina 4 1/2 month delay which in- 


eluctably lead to prejudice to the defendant but since the defendant did not 
appear to be prejudiced by the delay (having taken the stand and testified at 
length about the circumstances surrounding the case), the Court declined to 


reverse his conviction. It stated: 
| 

"It must be recognized that the delay between 
an alleged offense and the arrest of an ac- 
cused, when he is first informed of the accu- 
gations, may so blur his memory that were 
he innocent he might be unable to recall the 
facts which would comprise his alibi or other 
defense. 


"Tt is also to be recognized that the risk of an 
erroneous conviction under these circumstances | 
is compounded when the government's case con-_ 
sists solely of the uncorroborated testimony of a 
narcotics agent (citing Ross). However, as the - 
record below now stands, it appears that the de- 
fendant took the stand and testified, in consider- 
able detail, about the circumstances surrounding 
the alleged offense. It appears that the defense | 
of this case was not prejudiced by the delay. Cf. 
Ross v. United States, supra.” (122 U.S. App. 
D.C. 120). 


However, Worthy v. U.S., 122U.S. App. D.C. 242, 352 F.2d 718 (1965) 


completely discounted the 4 month delay as being unreasonable but did couple 


it with other circumstances. 
"We do not regard this delay as it emerges from: 
this record, as of the order necessitating inquiry 
into the reasonableness of the conceded police pur- 
pose to protect the identity of its undercover of-' 
ficer. Ross v. United States, 121 U.S. App. D.C. 
233, 349 F.2d 210, No. 17,877, decided June 30, 
1965 intimated that that reasonableness may be — 
assumed within an appropriate range of time; and 
we think that range was not exceeded here. There 


ll. 


B Ee Get vac} ake 


+ 
? 


- 
? 
« 
¢ 
a 
« 
- 
: 
> 


a yor $ 2 gr era eg? 


are other differences between this case and 
Ross, i.e., the testimony of a second witness 
to the crime, the differing personal circum- 
stances of this appellant and Ross and the 
greater plausibility given the officers iden- 
tification by reason of his many opportunities 
to observe appellant. In any event, we find 

no error in the District Court's refusal to dis- 
miss the indictment.” 122 U.S. App. D.C. 242 
(1965). 


Other cases in which the Court refused to reverse convictions based upon 
narcotics delay are Mackey v. U.S., 122U.S. App. D.C. 97, 351 F.2d 


794 (1964) involving a 2 month delay coupled with no showing or prejudice; 


"But the error was harmless. The lapse of 
time between the offense and the arrest was 
not shown to have caused prejudice, although 
the appellant had ample opportunity to show 
prejudice if there was any. Also, it is most 
unlikely that the records appellant sought 
would have shown the delay of two months 
between the latest offense and the arrest to 
have been unreasonable." (122 U.S. App. 
D.C. 98). 


"The delay between the last offense and the 

arrest was only two months; and appellant 

did not attempt to show in the remanded 

hearing that he had been prejudiced by the 

delay.” (122 U.S. App. D.C. 99; concurring 

opinion by Judge Washington). 
Roy v. U.S., 123 U.S. App. D.C. 32, 356 F.2d 785 (1965) involving a 3 
month delay but with an alibi witness having been presented by defendant; 
and Powell vy. U.S., 122 U.S. App. D.C. 229, 352 F.2d 705 (1965) in 
which the Court, in 2 to 1 decision upheld a narcotics case involving a 5 


month delay. 


It is therefore quite evident from the foregoing discussion of the 
case law in this field that Ross set the standard and, in general, the 
standard is the prejudice which results to the defendant because’ of his 
inability to properly defend himself. Although there have been departures 
from this criterion in some of the cases, basically this is the main con- 


cern of the Court. 


The instant case should therefore be reversed based on the line 


of reasoning set forth in Ross and the other cases which followed it solely 
and completely on the ground that this appellant was unable to present a 
sufficient defense. This is true in spite of the fact there is what might be 
termed corroboration by other agents (they having observed = of the al- 
leged transactions from an automobile (Tr. pp. 115, 116) about one-half 
block, 200-300 feet, away (Tr. p. 131).) The Jury obviously believed this” 
corroborative evidence but this still does not in any way cure the main and 
extremely important problem of the defendant--his inability to recall the 
events of the days in question. During his testimony on the motion to dis- 
miss in which he stated that he was unable to recall what he did and whom 


he was with on these specific days his counsel asked him as follows: 


"Q. Do you recall whether or not you had oc- 
casion to be in the vicinity of 15th and U 
Streets on that day? 

I could have. 

Do you know? 

No, I don't know. 

Did you keep any notes as to what you did 
on that day? 


No, I didn't. 

Do you have any records at all? 

No, I daz't.. 

You don't keep a diary? ~ 

No. _ 

Now, as to March 14, 1966, do you recall 
whether or not you were -- strike that. 

Do you recall whether or not you had a job 
at that time, sir? 

I had a job at that time. 

You were working then? 

Yes. 

Where were you working then? 

St. Matthews Cathedral. 

MR. TITUS: I didn't hear the answer. 

THE WITNESS: St. Matthews Cathedral. 

BY MR. BENTON: 

Do you know whether or not you worked on 
that date? 

No, I don't. 

And where were you living on that date? Do 
you recall? 

1514 Iving Street, Northeast. 

Do you now remember anything that you did 
on that day? 

No, I don't. 

Now, tell me, sir, and I will ask you if you: 
know this Federal Bureau of Narcotics Agent 
Mordecai? Do you know him? 

I seen him. 

Was he one of the fellows in the court room a 
few minutes ago? 

Yes, he was. 

Now,’ tell me this: Do you remember seeing-- 
strike that. 

When is the first time that you recall seeing 
him? 

First time I recall seeing him was at a hearing. 
At a hearing? 

Yes." 
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This testimony is highly significant and clearly shows the disadvantage that 


such a lag in time places upon the defendant. Many persons who do not have 
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positions which require the keeping of meticulous time records or who 


work on and off would have serious difficulty in obtaining and pinpointing 
their activities four months or three months or two months or two weeks 
after an alleged occurrence. In Powell v. U.S., 122U.S. App: D.C. 
229, 352 F.2d 704 (1965) the dissent set forth vividly the staggering 
problem involved in these cases. The dissent discussed the persons in- 


volved and said: 


"--They would be helpless to defend them- 

selves. The people in this subculture simply 

do not have desk pads and social calendars to 

assist them in determining where they were 

at a particular time many months before. 

They live from day to day and one day is very 

much like another." 122 U.S. App. D.C. 235. 
Of,course, it must be recognized that, as the Court has pointed out in all 

| 

these cases, the government must also be protected in its attempts to en- 
force the laws under which it operates. However, when a period of months 
intervenes between an alleged offense and arrest the prejudice is per se so 
great that this Court should strike down the conviction. True it is that an 
agent's effectivenss is lost at the time he divulges his identity and makes 
mass arrests but the danger involved of including in those mass arrests 
persons who may be innocent and are totally unable to defend themselves 
through no fault of their own but through a normal inability to disprove that 
they were the persons involved is too horrendous a proposition to permit to 


exist in our jurisprudence. And this is precisely what happens because if 
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the individual cannot remember--he can present no testimony. If he 
ascends the stand and states that he cannot remember the pratical re- 
sult is that a Jury disbelieves him and he is convicted. The answer to 
the problem is not a simple one. But in weighing the detriment to the 
government against that redounding to an innocent defendant there be no 
answer but one. Simply stated, the solution probably lies in having more 
police and undercover agents but this is something over which the Courts 
have no control. All they can control is the manner in which cases are 
presented to them and this one clearly shows a conviction of a man be- 
cause of his inability to present a defense. He testified before the Court 


that he was unable to present a defense and he did not do so. 


It is submitted that under the cases existing in this circuit, even 
under the ones which have not resulted in reversals of convictions, this 
appellant should have his conviction reversed. All of the cases recognize 
that delay between the alleged acts and arrest is or most assuredly can be 
prejudicial. The distinctions made in the cases which did not result in re- 
versal were basically that no showing or prejudice was made (Jackson v. 
U.S., supra); four closely spaced purchases with a lengthy confrontation 
between agent and defendant (Bey v. U.S., supra); only an eight week delay 
(Daniels v. U.S., supra); testimony regarding the circumstances which was 
presented by the defendant (Cannady v. U.S., supra); testimony of a second 
witness to the crime, greater plausibility given agent’s identification 


(Worthy v. U.S., supra; and presentation of an alibi witness (Roy v. U.S., 


16. 


supra.) The other cases cited, Mackey v. U.S. and Powell v. U.S. do 


not appear to contain any hard and fast distinctions other than to hold 


that the delay itself is not unreasonable. 


The time element involved in the instant case clearly brings it 
within the ruling of the majority of the cases concerning unreasonabless 
and prejudice. Further, and of the utmost significance is the fact that 
the appellant categorically testified before the Court that he could not 
remember his whereabouts or companions on the dates involved because 
of the lapse of time of 4 1/2 to 21/2 months. The only possible "cor- 
robation" involved was the testimony of agents Reed and Bland who iden- 
tified the appellant as being the man they saw on one occasion for a brief 
period of time while they were seated in a car one-half block (200-300 
feet) away. The identification of Agent Mordecai is based upon three al- 
leged purchases made in short periods of time of which two were at night. 
(Tr. pp. 52-60; 63-67; 71-75). Clearly none of the ararementioned cir- 
cumstances remove this case from the criteria demanded by Ross, God- 
frey and Woody because none fit the distinctions made in the other cases 
in which the court did not find that the time interval was prejudicial. And 
in this case, there is the further makeweight that the appellant categorically 
set upon the record his disability to defend himself and then presented no 


evidence in his own defense. 


CONCLUSION . 


For the reasons stated and developed in this brief, appellant's 


conviction should be reversed. 
Respectfully submitted, 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed August 22, 1966 appellant was 
charged with nine violations of the federal narcotics laws. 
Three separate occurrences gave rise to the indictment. 
On February 15, 1966 appellant was said to have sold 
narcotics not in pursuance of a written order for that 
purpose, facilitated the concealment and sale of narcotics, 
and sold such narcotics not in the original stamped pack- 
age. A second and third trio of identical charges was 
made with respect to his activities on March 8, 1966 and 
March 14, 1966. On June 28, 1966 appellant was arrest- 


(1) 


2 


ed pursuant to a warrant issued on June 24, 1966. The 
two-day trial began on May 23, 1967. The jury returned 
a verdict of guilty on each of the nine counts. On June 
30, 1967 appellant was sentenced to five years on the 
counts involving sales not in pursuance of a written 
order, five years on each of the counts involving facili- 
tation and concealment of narcotics, and one to three 
years on each of the counts involving sales not in the 
original stamped package. All sentences were concurrent, 
and concurrent with another sentence being served. 


A. The motion to dismiss the indictment 


A motion to dismiss the indictment was filed by appel- 
lant on May 18, 1967. It was heard and denied on May 
22, 1967, just prior to the start of the trial. Appellant 
was the only witness who was examined with respect to 
the motion. 

His testimony was that he had lived at 1514 Irving 
Street, Northeast since March 12, 1965; that he thought 
he went to work on February 15, 1966 but he was not too 
sure; and that he thought he had a job at the time as a 
custodian at St. Matthew’s Cathedral (Tr. 11-12, 30-31). 
On cross-examination, appellant answered “I believe I 
was” in response to the question of whether he was work- 
ing on the date in question. This exchange then occurred: 


[Assistant United States Attorney]: Incidentally, 
sir, would it interest you to know that the indict- 
ment, the first offense, is 1:40 p.m. in the afternoon. 
Were you working at that time, sir? 

Appellant: Yes, I was. 

{Q]: You were working at St. Matthews on that 
date, is that correct? 

[A]: Yes. (Tr. 30-31). 


1 Appellant had testified that he finished work at 4:00 p.m. (Tr. 
12). Later, he testified that he had begun work there in February, 
but that he hadn’t returned to check to find out exactly when (Tr. 
30). Still later, he said that he had gone back but he hadn’t asked 
his supervisor when he had started work (Tr. 32). 
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He did not remember what he did that day after he 
was finished work (Tr. 12-13). He said he was probably 
with a gentleman he was “hanging with” but he was not 
sure (Tr. 13). He did not remember what time he went 
home that day, nor whether he’d talked with anyone be- 
tween work and home. He did not keep a diary (Tr. 13- 
14). 

As to March 8, appellant testified that he was working 
during the time but could not recall whether he was 
working that day (Tr. 15). He said he didn’t know 
whether he was in the vicinity in which the purchase on 
that date was alleged to have been made, and that he 
didn’t keep any notes as to what he did that day (Tr. 16). 

As to March 14, appellant claimed that he had a job on 
that date, but again he didn’t know whether or not he 
worked on that date (Tr. 16). 

During the period of February 15 through March 14, 
1966 appellant claimed that he was in the company of 
Frank Twitty and Clarence Jackson the “majority of the 
time” when he was not working (Tr. 19-20). He did not 
know where either party lived (Tr. 19-20). Appellant 
said that he’d last seen Jackson about seven months ago 
and Twitty five days ago (Tr. 20).2 Appellant asserted 
that if he had sold narcotics on any of the dates in ques- 
tion, either Frank Twitty or Jackson would have been in 
his presence (Tr. 21). Appellant said that he had tried 
to locate Jackson by asking people if they had seen him, 
visiting places he frequented and inquiring five or six 
times about him (Tr. 21). 

The trial judge found that the delay in this case was 
not unreasonable, and that “the defendant has not been 
unduly prejudiced in the presentation of his defense” 
(Tr. 38). Accordingly, the case went on for trial. 


2 Appellant said he saw Frank Twitty in the witness room, at 
a time when he was under subpoena. He claimed to have requested 
an attachment for him (Tr. 22-23). From July until the date of 
trial, appellant was free on bond (Tr. 28). 
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B. The transaction on February 15, 1966 


On the afternoon in question, Agent Mordecai of the 
Federal Bureau of Narcotics was a passenger in a car 
rented and driven by one Johnny Williams, an informant, 
with whom he had been working a month or two (Tr. 
50-51). They were headed south in the 1900 block of 
14th Street, N.W., when the informant pointed out “Slim” 
on the other side of the street (Tr. 52). The informant 
called to appellant “[H]ey Slim, do you have anything?” 
In response appellant “held up his hands with his fingers 
spread apart like this . . ” which “indicated [to the 
agent] that he had a $10 bag” (Tr. 58-54). He then 
pointed down the street for the agent and the informant 
to meet him down there (Tr. 54). Williams made a U- 
turn and parked in front of a pool hall on 14th Street 
(Tr. 54). Appellant came outside and joined them, seat- 
ing himself in the back of the car (Tr. 54-55). Williams 
drove off. As he did, Williams asked appellant “if he had 
anything” (Tr. 55). Appellant said he had some $10 
bags, and Mordecai told him he would “cop” (buy) them 
(Tr. 55). Mordecai counted out $40 of official advanced 
funds, in return for which appellant gave him four en- 
velopes containing a white powder, analysis of which in- 
dicated that it was composed in part of heroin hydro- 
chloride (Tr. 57, 169). After the purchase, Williams 
drove back to the 1900 block of 14th Street, where appel- 
lant got out of the car (Tr. 58). 

Agents Reed and Bland were positioned in a parked 
ear between U and V Streets on 14th Street (Tr. 56, 113, 
115). At or about 1:40 p.m., they had the car driven by 
Williams and occupied by Mordecai under observation 
(Tr. 113, 114). Agent Reed testified that he saw appel- 
lant approach the car when it was parked in front of the 
aforementioned pool room and get into the rear seat (Tr. 
114). After appellant got into the car and “[w]ithin a 
matter of a minute or two” the car proceeded north into 
the 2000 block of 14th Street and U-turned near the mid- 
dle of the block (Tr. 116). As Reed put it, “The car 


stopped opposite the pool room once again and [appellant] 
got out and crossed the street, and disappeared from my 
view” (Tr. 116). Reed testified that he was in a position 
to see and distinguish appellant’s facial features at the 
distance involved, and that when he left the car, he 
crossed the street directly in front of them (Tr. 117, 
130). He described lighting conditions that afternoon as 
“bright” and said they were about half a block away 
from the other car (Tr. 115). 

Agent Bland testified that he could clearly see the ve- 
hicle Mordecai and Williams occupied. He said that he 
saw an individual he identified as appellant enter the rear 
seat thereof; that the car was driven north on 14th Street 
to about midway between U and V Streets, then south 
on 14th Street after a U-turn had been made. The car 
stopped opposite the pool room. Appellant got out, walked 
across the street, and went back into the pool room (Tr. 
184-85). 


C. The transaction on March 8, 1966 


Agent Mordecai saw appellant again on this date. The 
agent was alone in a parked car in the 1300 block of 
Wallach Place, N.W., at approximately 11:40 p.m. (Tr. 
63-64). The agent testified that he did not call to ap- 
pellant; that “[H]e saw me sitting in the car and he just 
walked around the corner and he walked right to the car” 
(Tr. 64). Appellant was accompanied by someone named 
Frank (Tr. 64). They got into the back seat, and the 
agent asked appellant if he “had anything” and told ap- 
pellant he wanted to get five bags after appellant said 
he had some $10 bags (Tr. 65). In return for $50 ap- 
pellant took five glassine envelopes from his pants pockets 
and gave them to the agent (Tr. 66). The gentleman 
named Frank was there throughout the entire transaction 
(Tr. 66, 67). A few moments after the sale, appellant 
asked the agent to drop him and Frank off near the 


2 Agent Reed estimated that he was 200 to 300 feet from appel- 
lant (Tr. 131). 
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corner of 15th and U Streets, N.W. The agent drove 
them there as requested (Tr. 67). 

Analysis of the contents of the envelopes indicated the 
presence of heroin (Tr. 172). 


D. The transaction on March 14, 1966 


On this date at about 9:40 p.m., the agent was driving 
south in the 1900 block of 14th Street with Williams in 
the car. Appellant signaled the agent to join him and 
then got into the car (Tr. 71-72).* Mordecai asked ap- 
pellant if he had anything, and he answered that he had 
some “boss” $10 bags, meaning that they contained a 
good amount of heroin (Tr. 72). Appellant suggested 
that they “[g]o down the street where it is cool” (Tr. 
72). The agent drove off, and as they approached the 
corner of V Street he told appellant that he wanted five 
bags (Tr. 72). The agent counted out $50 and gave it 
to appellant, who in turn gave him five bags containing 
a white powder (Tr. 73). Appellant was taken back to 


the 1900 block of U Street, where he got out of the car 
(Tr. 74). 

Analysis of the contents of the envelopes indicated that 
5.3% of the white powder was heroin (Tr. 174-75). 


STATUTES INVOLVED 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment, 
or sale of any such narcotic drug after being import- 
ed or brought in, knowing the same to have been im- 
ported or brought into the United States contrary 
to law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be im- 


4 Williams got out of the car before appellant got in (Tr. 71, 72). 


prisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,- 
000. For a second or subsequent offense (as deter- 
mined under section 7237 (ce) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the 
satisfaction of the jury. 


Title 26, United States Code, Section 4704(a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima 


facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 26, United States Code, Section 4705(a), provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


SUMMARY OF ARGUMENT 


Appellee’s brief blithely ignores the fact that two al- 
leged sales took place but 314 months before appellant’s 
arrest. The intervening offenses shortening the period 
until arrest to an unquestionably justifiable 314 months 
makes inquiry into the reasonableness of the longer pe- 
riod unnecessary. But even if the 414 month period from 
the first alleged sale is considered, it falls far short of 
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the seven months delay condemned in Ross and is within 
periods of delay upheld in other cases. Such a short peri- 
od of delay obviates the necessity of inquiry into the 
reasonableness of the police purpose in avoiding the dis- 
closure of the undercover agent. 

Nor are other factors which gave rise to the Ross de- 
cision present here. Because the trial was not one in 
which the case against appellant consisted of the recol- 
lection of one witness refreshed by 2 notebook, but instead 
was one in which there was ample corroboration by two 
other agents of the testimony of the undercover narcotics 
officer, the risk of erroneous conviction on the basis of 2 
faulty identification was minimal. The factual situation 
here did not present “dimensions as slender as Ross”, es- 
pecially since the undercover agent had repeated contacts 
with and opportunities to observe appellant. And, ap- 
pellant’s present claim of inability to remember the cru- 
cial events of the date of the alleged initial offense were 
controverted by his own pre-trial testimony. Nor was 
there any indication that the delay from offense to ar- 
rest was purposeful, except insofar as dictated by the 
necessities of undercover operations, for the record dis- 
closed that cessation of the operation was closely followed 
by arrest. Finally, no special cireumstances were present 
which would prejudice appellant in the presentation of 
his defense. 

Accordingly, the trial judge properly denied appellant’s 
belated motion to dismiss the indictment on the ground 
that the interval between offense and arrest prejudiced 
his rights. ’ 


ARGUMENT 


Appellant was not denied due process of law by the 
passage of four and one-half, three and one-half, and 
three and one-fourth months respectively from the 
commission of the alleged offenses until his arrest. 


(Tr, 11-12, 15, 17, 21-28, 30-31, 79, 81, 83,108-09, 
113, 115, 117, 130, 152-158, 184-85, 205-07, ’210-12, 
218-22, 224-25, 228-33, 248, "250) 


The trial judge’s ruling that the passage of time from 
offense to arrest was not unreasonable and that appellant 
had not been unduly prejudiced in the presentation of his 
defense should be upheld on appeal. As is usual in these 
cases, appellant claims that he could not recall the events 
on the dates in question. However, his testimony prior 
to trial contradicted the main point trial counsel sought 
to bring out in this regard and indicated that he could 
remember the essential events on the date of the first 
alleged transaction. While on direct examination he said 
he thought he was working, on cross-examination he tes- 
tified that he was in fact working at St. Matthew’s Ca- 
thedral on February 15 at 1:40 p.m., the time of the 
alleged offense (Tr. 11-12, 30-31). Thus, a condition 
precedent—a “plausible claim of inability to recall or re- 
construct the events of the day of the offense”—to ap- 
plication of the doctrine of Ross v. United States, 121 
U.S. App. D.C. 233, 349 F.2d 210 (1965), is absent here. 
Cf. Cannady v. United States, 122 U.S. App. D.C. 120, 
121, 351 F.2d 817, 818 (1965) (appellant took stand and 
testified as to circumstances surrounding the alleged of- 
fense).* Nothing in appellant’s testimony indicated that 


5 We submit that the language in Woody v. United States, —— 
U.S. App. D.C. ——, ——, 370 F.2d 214, 218 (1966) with respect 
to reconstructing the events of the day of the offense is not to be 
taken literally. The inquiry should be whether appellant can 
effectively present his recollection of his activities at the particular 
time the alleged offense took place. We suggest that where, as here, 
appellant can remember that he was otherwise occupied at or about 
the pertinent time period, his recollection or lack of recollection of 


10 


his defense as to the alleged transaction on this date had 
been prejudiced. In fact, his testimony indicated that he 
made no good-faith attempt to verify his presence at 
work on the day in question, inasmuch as he stated that 
he’d returned to St. Matthew’s but hadn’t even found out 
when he started to work there (Tr. 30).° We suggest 
that appellant’s present claim of prejudice must be viewed 
in the light of and is debilitated by his inactivity despite 
the fact that he was not incarcerated during the pre-trial 
period. 

With respect to the second and third of the alleged 
transactions, appellant’s only proffer as to prejudice was 
that he could not recall anything he did on those dates 
(Tr. 15, 17). This assertion is of course undercut by 
appellant’s ability to recall his activities on a date a 
month further removed from the date of the arrest. But 
assuming this to be a plausible claim of inability to re- 
member, problems familiar to this Court are presented. 
Since Ross, swpra, many cases have arisen in which the 
length of time from the commission of a narcotics offense 
until the time of complaint or arrest has been claimed to 
have prejudiced appellant’s rights. Usually, such claims 
have been rejected because of the absence of factors basic 
to the application of the Ross doctrine. See e.g., Bey v. 
United States, 121 U.S. App. D.C. 337, 350 F.2d 467 
(1965), cert. denied, 385 U.S. 905 (1966); Mackey v. 


events which occurred before or after that period does not directly 
bear on his ability to present a defense and is therefore irrelevant 
under Ross, supra. In any case, if the inquiry is couched in terms 
of remembering the essential events of the day, it is submitted that 
the record shows that appellant could remember the one really 
essential event of the day; to wit, that he was working. 

We note furthermore in connection with appellant’s asserted 
inability to recall that he claimed that had he sold narcotics on any 
of the dates in question, Frank Twitty or Clarence Jackson would 
have been in his presence (Tr. 21). It is noteworthy that the 
undercover agent testified that a “Frank” was present with appel- 
lant when narcotics were sold on March 8 (Tr. 64-67, 70). 


6 Initially, he testified that he hadn’t returned to St. Matthews 
at all (Tr. 30). 
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United States, 122 U.S. App. D.C. 97, 99, 351 F.2d 794, 
796 (1965) (concurring opinion of Washington, J.) ; 
Cannady v. United States, 122 U.S. App. D.C. 120, 351 
F.2d 817 (1965) (rev’d on other grounds); (Francis E.) 
Jackson v. United States, 122 U.S. App. D.C. 124, 351 
F.2d 821 (1965) ; Powell v. United States, 122 U.S. App. 
D.C. 229, 352 F.2d 705 (1965) ; Worthy v. United States, 
122 U.S. App. D.C. 242, 352 F.2d 718 (1965), vacated on 
other grounds, 384 U.S. 895 (1966) ; Roy v. United States, 
123 U.S. App. D.C. 32, 356 F.2d 785 (1965) ; Daniels v. 
United States, 128 U.S. App. D.C. 127, 357 F.2d 587 
(1966) ; Godfrey v. United States, 123 U.S. App. D.C. 
219, 358 F.2d 850 (1966); Morrison v. United States, 
124 U.S. App. D.C. 380, 365 F.2d 521 (1966); King v. 
United States, —— U.S. App. D.C. ——, 369 F.2d 218 
(1966), cert. denied, 389 U.S. —— (1967). See also 
Hardy & Ferguson v. United States, D.C. Cir. No. 20183, 
decided June 19, 1967. Appellant’s claim here should be 
similarly rejected. 

As the author of the Ross decision has reiterated, the 
reversal of the conviction turned on “(1) a purposeful 
delay of seven months between offense and arrest, (2) a 
plausible claim of inability to recall or reconstruct the 
events of the day of the offense, and (3) a trial in which 
the case against the appellant consists of the recollection 
of one witness refreshed by a notebook.” Woody, supra 
at ——, 370 F.2d at 218. The “ultimate prejudice that 
has concerned [the Court] has been the risk of erroneous 
conviction.” Jd. at ——, 370 F.2d at 216. (Separate 
opinion by Chief Judge Bazelon.) But whether the key 
element in determining the extent of this risk is the qual- 
ity and method of police identification of appellant or the 
degree or prejudice to the appellant, this is not a case 
“with dimensions as slender as Ross.” Bey v. United 
States, supra. 

Only three and one-fourth months passed between the 
last transaction and the swearing out of the arrest war- 
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rant.” This Court has already indicated that such a pe- 
riod does not require inquiry into the reasonableness of 
police procedure. Cf. Roy v. United States, supra (314 
months) ; Bey v. United States, supra (31% months). Of 
course, the existence of the shorter periods of delay ne- 
gates the need to inquire into the reasonableness of the 
delay of four and one-half months. F.g., Godfrey v. 
United States, 122 U.S. App. D.C. 285, 353 F.2d 456 
(1965) (last of offenses 314 months from arrest; need 
not delve into longer period of delay). While the under- 
cover agent testified that he reviewed his file as to the 
transactions, he did not refer to written notes to testify 
with respect to the transactions. The undercover officer 
was a trained officer of the Federal Bureau of Narcotics, 
with eight months experience with the Bureau at the time 
of the first sale, preceded by an assignment of indetermi- 
nate length to a branch office of the Federal Bureau of 
Narcotics in another city (Tr. 49, 78). There were three 
transactions, and there was testimony that Agent Morde- 
cai saw appellant “four or five times” between the period 
of the first alleged sale and the arrest (Tr. 103). Thus, 
the number of the agent’s opportunities to observe gave 
greater plausibility to his identification of appellant. See 
Worthy, supra at 243, 352 F.2d at 720. 

As to the February 15 transaction, not one but two 
agents corroborated the testimony of the undercover agent 
as to what happened, when it happened, and the identity 
of appellant. The testimony indicated that there was 
ample opportunity to observe appellant and make out his 
facial features as he entered and left the car, crossing 
the street directly in front of them in “bright” afternoon 
lighting conditions (Tr. 113, 115, 117, 130, 184-85). In 
addition, the confrontations during each of the transac- 


? Appellant was arrested on June 28, four days after the warrant 
was sworn to (Tr. 22). 


8 He did need them to refresh his recollection as to where he met 
with the other agents after the transactions (Tr. 108-09). 


13 


tions appear to have been of substantial duration (Tr. 
52-58, 63-69, 71-74, 114-117). 

Nor is there reason to believe appellant was prejudiced 
in this case. The time which passed was relatively short, 
even with respect to the transaction furthest removed 
from the arrest. The personal circumstances of appellant 
differed from those of appellant in the Ross case. Appel- 
lant here held a local job, unlike Ross, who “had no regu- 
lar employment” and lived a “nomadic existence”. Cf. 
Morrison v. United States, supra at 332, 365 F.2d at 
528. And, the circumstances of the transactions as 
seen by the undercover officer were not obscured by a mul- 
titude of similar occurrences blending one into the other.? 
There were substantial indications that law enforcement 
officials took precautions to ensure that they picked the 
right man and to avoid prejudice to him. The contacts 
with appellant were redundant; two surveilling agents 
were used to provide corroboration; and there was prac- 
tically no delay between complaint and arrest. Cf. Hardy 
and Ferguson v. United States, D.C. Cir. No. 20,188, 
decided June 19, 1967. 

No special circumstances prejudicing appellant’s de- 
fense arose. Cf. Woody v. United States, —— U.S. App. 
D.C. ——, 370 F.2d 214 (1966). The passage of time 
did not make testimony allegedly crucial to appellant’s 
defense unavailable. The record disclosed only the bald 
claim that two alibi witnesses, Frank Twitty or Clarence 
Jackson, would have been in appellant’s presence if he 
had sold narcotics on any of the occasions (Tr. 21, 205). 
One of the witnesses, Frank Twitty, was present during 
all except for approximately 30 minutes of the proceed- 
ings, but counsel for appellant decided not to call him 


°The undercover agent estimated that he’d been involved in 
“eight or ten” transactions with other persons prior to February 
15, 1966, and approximately 20 thereafter (Tr. 79, 81). He opined 
that the majority of these were duplications (Tr. 83). One of the 
surveilling agents indicated he’d participated in no more than a 
dozen transactions (Tr. 187). Compare Ross, supra (125 purchases, 
complaints sworn against 51 persons) Hardy and Ferguson, supra 
(101 similar transactions). 
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(Tr. 205-207, 210, 248, 250).%° As to the other witness, 
Clarence Jackson, he was not called because he could not 
be located (Tr. 23). It was this factor, unrelated to the 
passage of time, that kept testimony of Jackson from 
being adduced, even if it be assumed that such testimony 
would in fact be exculpatory." Moreover, as to at least 
one of the sales, appellant could easily have produced evi- 
dence of his presence at work at the time of the alleged 
sale. Instead, the record indicated that appellant fore- 
went efforts in his own behalf, except to the extent that 
an effort was made by appellant with counsel’s aid, to 
determine if cooperation would lead to adjustment of 
charges by the authorities (Tr. 152-58, 210-12, 218-22, 
224-25, 228-33). 

For all the above reasons, appellant’s claim that his 
rights were prejudiced by the delay between the offenses 
and his arrest should be rejected. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Haroip H. Titus, JR., 
ALBERT W. OVERBY, JR., 
Assistant United States Attorneys. 


10In fact, the trial judge remarked that counsel would be well 
advised not to call Frank Twitty (Tr. 207). Perhaps this remark 
reflected the testimony that a “Frank” had accompanied appellant 
during one of the alleged sales. 


22It is suggested that the passage of time could well have aided 
appellant, free on bond, in locating Jackson. 
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